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                    IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE, 

SONITPUR AT TEZPUR 

 

PRESENT : Sri D. Ullah,   
   Additional Sessions Judge  

Sonitpur, Tezpur 
 
 

Committing Magistrate : Smti B. Kshetry, 
         Addl.C.J.M., Sonitpur, Tezpur.  

 

JUDGMENT IN SESSIONS CASE NO. 347 OF 2012 

U/S 5 of Explosive Substance Act, 1908 

( Arising out of G.R. Case No.1997 of 07  ) 

 

State of Assam 

  – Versus – 

1. Sri David Gurung 
     S/o  Lt. Ratna Gurung 
     Vill : No.2 Bor Dikorai 
     P.S.: Jamuguri        – Accused person. 

 

 

A  P  P  E  A  R  A  N  C  E 

 

           For the State  :   Smti R. Chakravarti, Addl.  P.P.     

 

For the Accused :   Sri A.K. Sahani,  Advocate. 

    

 Date of Evidence :   18-6-14,30-3-15,13-7-15,17-11-15, 

         16-7-16. 

 

Date of Argument :    6-12-2016. 

     

Date of Judgment :    16-12-2016. 
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J U D G E M E N T 

BRIEF FACTS : 

    Prosecution case in brief is that on 11th December, 2007 Aswini 

Kumar, Captain, lodged an FIR before O/C, Jamuguri P.S. alleging that on 10th 

December, 2007, on a specific information house search was made in the house of 

David Gurung  at Bor Dikorai area and during search some explosive items found in 

possession of the accused.    

  

2.  On receipt of the FIR, a case being number 135/07 under section      

5 of the E.S. Act, 1908 was registered at Jamuguri police station. 

 

3.  Police started investigation and on completion of investigation 

submitted charge sheet against accused David Gurung to stand trial under section  

5 of the E.S. Act, 1908. 

 

4.  On receipt of the case record and on appearance of the accused 

person, Smti B. Kshetry, Addl. Chief Judicial Magistrate, Sonitpur, Tezpur furnished 

necessary copies to the accused person and committed the case to the court of 

Sessions and thereafter the case was transferred to this court for trial.   

  

5.  After going through the materials on record, including the report                

U/s 173 Cr.P.C and after hearing both side, my ld. predecessor was pleased to 

frame charge   5 of the  E.S. Act, 1908 and read over and explained to the accused 

person,  to which he pleaded not guilty and claimed to be tried.  

 

6.  Prosecution in order to bring home the charge against the accused 

person examined 6 (six) witnesses in all.  After closure of the prosecution evidence, 

the statement of the accused person U/s 313 Cr.P.C was recorded to which he 

denied the allegation in toto and declined to adduce evidence in defence. Heard 

argument of both side.   
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7.    POINT FOR DETERMINATION: 

    Whether on 10-12-2007, during search operation, the accused 

person was found possession of explosive substance unlawfully endangering human 

life and thereby committed an offence punishable u/s 5 of the Explosive Substance 

Act,1908.  

  

Discussion, Decision and Reasons thereof : 

 

8.  PW1 Sri Arun Kumar Nath, ASI of Police, stated in his evidence that 

on 11-12-07 he accompanied army personnel to the house of David Gurung at 

village No.2 Dekoraiguri under Jamuguri PS. At about 2 p.m.   Army conducted raid  

and found some fuse wire, detonator and other articles vide seizure list.  He proved 

the seizure list as Ext.1 wherein Ext.1(1) his signature. 

  In  cross examination, he has stated that the articles were seized 

from inside the house of the accused.  

    

9.   PW 2 Major Aswini Kumar, informant of this case, has stated in his 

evidence that on 10-12-07 he was posted as Company Commander of Assam Rifles. 

On that day, on the basis of secret information, a search operation was carried out 

in the Bor Dikorai area and apprehended one person named David Gurung along 

with fuse wire, detonator and galetine. Then he filed an FIR before Jamuguri P.S.  

He also produced the seized articles in the police station. Police prepared seizure 

list. He has proved the seizure list as Ext.1 wherein Ext.1(2) is his signature. He also 

proved the FIR as Ext.2 and Ext.2(1) is his signature. 

  During cross examination, he has stated that he cannot remember 

exactly from which place of the house premises he recovered/seized the materials. 

He denied the defence suggestion that  he did not conduct raid and also did not 

seize the materials as shown in the seizure list, Ext.1. 

   

10.   PW 3 Sri Tulsiram Acharjya, has stated in his evidence that he does 

not know  about the occurrence.    

 

11.  PW 4 Sri Ganesh Karki, has stated in his evidence that one day at 

about 8 p.m. he came to know that police apprehended accused David and took 
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him to police station. He along with Tulsiram Acharjya went to the police station 

and came to know that David is a member of militant of outfit and bomb has been 

recovered from him.  

  In is cross examination, he has stated that there are Jiabhoroli river 

and Dejkorai river in their village but he does not know if people catch fish by way 

of bombing.        

  

12.   PW 5 Sri Sona Gowala, has stated in his evidence that  about 7/8 

years back one day in the night police apprehended the accused and took him to 

police station. He heard that accused David caught fish by using bomb.   

   

13.  PW 6 Sri Kunjalal Pator, has stated in his evidence that on 10-7-08 

Sri Ashok Kumar Neog, O/C, Jamuguri PS handed him over the case diary. After 

going through the case diary he found that IO Ashok Kumar Neog during 

investigation seized (i) one fuse wire length 5” x 11” (ii) one fuse wire length 2.6”  

(iii) one fuse wire length 1.3” (iv) gelatin 5 Nos. (25 mm x 125 gm ( one in broken 

condition), (v) detonator – 9 Nos. (05 electric, 04 manual)   (vi) a pair of nun chako. 

(vii) a seizure list seized by Capt. Ashwini Kumar, I/C 65535 F, 43 Assam Rifles 

Camp, Itakhola. Said IO Ashok Kr. Neog visited the place of occurrence, recorded 

the statement of witnesses, drew sketch map of the place of occurrence, arrested 

the accused person and forwarded to judicial custody. He has proved the ejahar, 

seizure list and sketch map as Ext.2, 1 and 3 respectively wherein Ext.2(2), 1(3) 

and 3(1) are the signatures of IO Ashok Kumar Neog.  He has further stated that he 

made prayer for prosecution sanction before District Magistrate and obtained the 

same. He has proved the prosecution sanction as Ext. No.4 wherein Ext.4(1) is the 

signature of Reader Sub-Inspector, O/o the S.P., Sonitpur. He also proved the Ext.5, 

prayer made before C.J.M., Sonitpur,Tezpur for destruction of seized articles, and 

Ext.6 is the destruction certificate  wherein Ext.5(1) and Ext.6(1) are the signatures 

of SI Ashok Kumar Neog. After completion of investigation, he submitted charge 

sheet against accused David Gurung U/s.5 of the E.S. Act, 1908. He has proved the 

charge sheet as Ext.7 wherein Ext.7(1) is his signature. 

      During cross examination, he has stated that the seized articles were 

not sent to expert for examination to ascertain whether those were explosive in 

nature.  
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14.  Appreciating the available evidence on record it is seen that PW3 

Tulsiram Acharjya, PW4 Ganesh Karki and PW5 Sona Gowala have not implicated 

the accused in respect of the charge. Although, PW6  Kunjalal Pator had submitted 

charge sheet, the Ext. No.7,  but during cross examination he has stated that SI 

Ashok Kumar Neog was the investigating officer who visited the place of occurrence 

and recorded the statement of witnesses. He has also stated that he has not 

recorded the statement of witnesses. Police had seized the articles recovered by 

army. He had no personal knowledge from whom the articles, as per seizure list, 

were seized. Although, PW1 Amar Kumar Nath and PW 2 Major Aswini Kumar have 

proved the seizure list, the Ext. No1, but  PW2 in his cross examination has stated 

that he does not remember exactly from which place they have recovered the 

seized materials. He also cannot say if the said materials are used to catch fish. 

PW1 also stated in his evidence that he did not see the exact place from where the 

articles were recovered.  

 

15.  From the above evidence on record it is seen that PW1 is a police 

personnel and PW2 is an army personnel. No any independent witness has 

supported the prosecution story in respect of seizure of the explosive from the 

accused person.  In view of absence of independent reliable witness, the evidence 

of PW1 and PW2 in respect of seizure of the explosive from the accused person 

cannot be believed to come to a conclusion of guilt of the accused person in respect 

of the charge.  

 

16.  Upon consideration of available oral and documentary evidence on 

record, as discussed above, I have come to the conclusion that prosecution has 

failed to prove the offence U/s.5 of the Explosive Substance Act against accused 

David Gurung beyond all reasonable doubt.   

     

O  R  D  E  R 

17.     In the result, accused David Gurung is acquitted from the 

charge U/s.5 of the Explosive Substance  Act, 1908  and set him at liberty forthwith.  
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 18.          Bail bond stands cancelled. Bailor is discharged from his 

liability. 

 

 19.          Evidence reveals that seized explosive has already been 

destroyed as per order of the Ld. Chief Judicial Magistrate, Sonitpur, Tezpur vide 

order dated 21-1-08. Destruction certificate is proved as Ext. No.6 and as such 

there is no requirement for passing any order U/s.452 of Cr.P.C.  

 

20    The case record of G.R. case  No.1997/07 along with the case 

diary be sent back to the Court of the Ld. Chief Judicial Magistrate, Sonitpur,Tezpur 

with a copy of this order.  

 

21            Given under my hand and seal of this court on this 16th day of         

December, 2016. 

 

(D. Ullah) 
Additional Sessions Judge,  

          Sonitpur,Tezpur 

Dictated and corrected by me 

 

         ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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A P P E N D I X 

PROSECUTION WITNESSES 

1.  PW-1 Sri Amar Kumar Nath 

2.  PW-2 Sri Aswini Kumar 

3.  PW-3 Sri Tulsiram Acharjya 

4. PW-4 Sri Ganesh Karki 

5. PW-5 Sri Sona Gowala 

6.  PW-6 Sri Kunjalal Pator 

PROSECUION EXHIBIT 

1. Ext. 1 :    Seizure list. 

2. Ext.2  :    FIR. 

3. Ext.3  :    Sketch map. 

4. Ext.4  :    Prosecution sanction. 

5. Ext.5  :    Prayer for destruction of seized article.  

6. Ext.6  :    Destruction certificate.  

7. Ext.7  :     Charge sheet.  

 

DEFENCE WITNESS 

NIL 

 

DEFENCE EXHIBIT 

NIL 

(D. Ullah) 

Additional Sessions Judge,  
     Sonitpur,Tezpur 

 

 


